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 IN   THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

          
   G.R. CASE NO.  988 of 2014
    (U/S- 120(B)/468/420 IPC)

   STATE

-VS-

                 MD. ASHIK EKBAL
 MD. IMRAN ALI

---------Accused person.

Present:  Shri Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mr. M. Khaklari

Advocate for the Defence : Mr. P. Sutradhar

Evidence recorded on :    10.08.17, 14.09.17, 21.03.18, 
                          10.04.18, 27.04.18 and 

         18.05.18

Argument heard on :     12.06.2018 

Judgment delivered on:      25.06.2018
 

J U D G M E N T

1. The prosecution case, in brief is that after getting an information

from a reliable source that he along with his staffs at about 06:25

PM went to Ekrabari Bhanganadi and started raid there and they

found the accused persons having possession of 399 nos of active

Aircel sim cards and 3 nos of mobile handsets. It was suspected

that the accused persons had made it by forgery and these sim

cards may be used for illegal purpose. Hence this case. 

2. After receiving the aforesaid FIR the O/C of Rowta Police Station

has  registered  a  case  vide  Rowta  PS  case  no.  97/2014,  u/S

120(B)/468/420 IPC.  Investigating Officer investigated the case,

recorded  the  statement  of  witnesses,  made  the  seizure  list,

collected the medical report, prepared the sketch map and after

completing  the  investigation,  IO  submitted  the  charge  sheet
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against the accused persons namely Ashik Ekbal and Imran Ali u/S

120(B)/468/420 IPC vide CS No. 31 of 2017 dated 30.04.2017. IO

had not sent up the accused Jahirul Islam to the Court. 

3. On the basis of the charge sheet, cognizance of offence was taken

under Section 190 (1)(b) of the Cr.PC. Necessary processes were

issued for causing appearance of the accused persons before the

court. Accordingly accused persons namely Ashik Ekbal and Imran

Ali  have  appeared.  The  copies  of  relevant  documents  were

furnished to  the accused persons.  Considering  the  material  on

record, charge u/S 120(B)/468/420 IPC has been framed against

the  accused  persons.  Then  the  ingredients  of  charge  u/S

120(B)/468/420 IPC was read over and explained to the accused

persons to which they pleaded not guilty and claimed to be tried.

4. During  trial  the  prosecution  had  examined  only  seven  (7)

witnesses. The statement of defence of the accused persons u/S

313 Cr.P.C has been recorded. The defence case is of total denial.

No witness been examined by the defence. Argument had been

heard from both sides.

5. I have considered the evidence on record, statement u/S 313 CrPC

and  the  argument  advanced.  For  the  purpose  of  clarity,  the

following points for determination is hereby framed:  

6. POINTS FOR DETERMINATION OF THE CASE  : 

Whether  the  accused  persons  on  08.09.2014   with  an

intention to criminally conspire and cheat the state for purpose

of anti-state activities and committed forgery of sim cards by

manipulating  or  illegally  supplying  it  with  fake  documents

intending  that  the  forged  sim  cards  shall  be  used  for  the

purpose of cheating or anti-state activities and deceived some

people and dishonestly delivered them the illegally sim cards

and  thereby  committed  the  offence  punishable  u/S

120(B)/468/420 IPC?  
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7. DISCUSSION,  DECISION  AND  REASONS  THEREOF:  The

prosecution has examined seven (7) witnesses. 

PW 1 ASI Jagadish Chauhan (informant),

PW 2 Md. Mastufa Ali

PW 3 Md. Abdul Malek

PW 4 SI Jogesh Deka

PW 5 SI Durga K. Sarma

PW 6 SI Dilip Mili and 

PW 7 SI Dipu Borah

8. PW1 ASI Jagadish Chauhan,  the informant herein this case has

deposed in his  evidence that  on 07.09.2014 he was posted at

Ekrabari  OP  as  I/C.  On  the  day of  the  occurrence  he  had  got

information  from reliable  source  that  few  people  were  coming

with illegal goods. When he received the information of this illegal

activities,  he went to Bhanganadi and had caught the accused

persons along with the sim cards and mobile phones. Accordingly

he seized the articles and thereafter had filed this case. PW1 has

identified the FIR as Exhibit 1 and Exhibit 1 (1) his signature. He

identified  the  seizure  list  as  Exhibit  2  and  Exhibit  2  (1)  his

signature. He has also identified the Material Exhibit 1 is the sim

cards (total 399 sim cards) and Material exhibit 2 is the copy of

customers and Material  Exhibit 3 is the mobile phones (total  3

nos). 

9. During cross examination he had stated that  he had seized the

above articles on the basis of GD entry. He had not found the

names of the customers against the number of sim cards. He did

not know against whose names the sim cards was prepared. 

10.PW2 Mastufa Ali has stated in his deposition that the occurrence

took  place  in  the  year  2014.  on  that  day  while  he  was  going

towards his house at about 08:00 PM< in the night hours he saw

police had caught the accused persons and when he asked the

police as to why he had caught the boys, police did not reply and

told him that he should not interfere with their duty. Later on he
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was called to the police station and he was saw sim cards and

mobile phones there. Thereafter he had signed the seizure list.

PW2 has identified the seizure list as Exhibit 2 and Exhibit 2 (2)

his signature. 

11.Cross  examination  PW2  was  declined  by  learned  counsel  of

defence. 

12.PW3 Abdul Malek has stated in his deposition that the occurrence

took place in the year 2014. he knew the accused Imran Ali only.

His house is near the place of occurrence. His son had informed

him  that  the  accused  persons  were  arrested  in-front  of  their

house. He did not know anything about the reason of their arrest. 

13.Cross  examination  PW3  was  declined  by  learned  counsel  of

defence. 

14.PW4  SI  Jogesh  Deka  has  stated  in  his  deposition  that  on

08.09.2014 he was posted at SP Office, Udalguri.  That day the

informant  Jagadish  Chauhan  and  IO  SI  Dipu  Borah  had  seized

some sim cards and DVD and brought the articles to the SP office,

Udalguri. He has identified the seizure list as exhibit 2 and Exhibit

23 (2) his signature.  He has also identified the Material Exhibit

:A”-DVD and Material  Exhibit  B-Blank  gaonburha certificate.  He

also has deposed that he did not know from whom the sim cards

were seized.  

15.Cross  examination  PW4  was  declined  by  learned  counsel  of

defence. 

16.PW5 Durga Kingkar Sarmah has stated in his deposition that on

09.09.2014  he  was  posted  as  RSI  at  SO  office,  Udalguri.  The

Additional SP (HQ) had sent the seized sim cards and DVD and

after verification made a direction to him to hand over it to SI Dilip

Mili. The Disnet Wireless Ltd. Had verified around 397 nos. of sim

cards and after that they had submitted the report on disk to Dr.

Ghanawat, IPS, the then Additional SP (HQ), Udalguri and upon
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direction by Addition SP (HQ), Udalguri he had handed over it to

O/C, Rowta PS. He has identified the seizure list as Exhibit 2 and

Exhibit 2 (1) his signature. 

17.Cross  examination  PW5  was  declined  by  learned  counsel  of

defence. 

18.PW6 SI Dilip Mili has stated in his deposition that on 08.09.2014

he  was  posted  as  OC  at  Rowta  PS.  On  that  day  ASI  Jagadish

Chauhan along with the police party had went to an operation at

Ekrabari Banganadi and they had arrested the accused persons

from the  possession  of  the  accused  persons.  They  had  seized

around  397  nos.  sim  cards  and  20  nos.  of  fake  Gaonburah

certificates. When ASIJagadish Chauhan had filed the FIR, he had

registered the case vide Rowta PS case No. 97/2014 and took up

the investigation. He had seized all the sim cards about 397 nos

and sent the articles to the SP office, Udalguri for verification. The

then Addition SP (HQ) Dr. Ghanawat, IPC had sent all the seized

sim cards for  verification to Disnet Wireless Ltd.  Company and

after verification Disnet complany had submitted report in DVD

form to the then Addition SP (HQ), Udalguri. Then the Addition SP

(HQ), Udalguri had asked Durga Kingkar Sarmah to hand over the

materials of MR No. 02/2015 to him and accordingly he had seized

it.  That  apart,  he  also  has  seized  21  nos.  of  fake  Gaonburah

certificates. He has identified MR No. 52/2014 as Exhibit 2. PW6

has identified the seizure list  as  Exhibit  3 and Exhibit  3(3)  his

signature. He has also identified another seizure list as Exhibit 4

and Exhibit 4 (1) his signature.

19.During  cross  examination  he  has  deposed  that  on  09.09.2014

according to the FIR, the date of occurrence was 08.09.2014. he

also has deposed that the informant did not give any information

to him about the occurrence happened on 07.09.2014. he had

seized 21 nons. Of fake Gaonburah certificates from the house of

the Jeherul Islam. He met Jeherul Islam as an accused in this case.

He had not listed the Gaonburah as witness in this case. He also

had not attached the copy of GD entry in this case. He also had
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not know knowledge from whose possession the 399 nos. of sim

cards  were  seized.  He  also  had  not  found  the  names  of  the

customers against whom the sim  cards were prepared. He did not

mention anything about this in his case diary.    

20.PW7 Dipu Borah has stated in his deposition that he has filed only

charge sheet against the accused persons u/S 120 (B)/468/420

IPC. PW7 has identified charge sheet as Exhibit 5 and Exhibit 5 (1)

his signatures.

21.During cross examination he has stated that  he did not make any

investigation in this case.

22.Learned counsel of defence has stated the prosecution witnesses

are contradictory to each other. He further argued that expect the

informant no one has supported the prosecution case, hence he

prayed to acquit  the accused person.  Learned defence counsel

has placed reliance upon the decision of Hon'ble High Court in

1996 (iii) GLT 165 Sri Guna Ram Tanti and others Vs State

of  Assam wherein  it  was  held  that  a  criminal  case  finding  of

conviction  cannot  be  arrived  at  conjecture  and  surmise.  He

further  submitted  that  the  independent  witnesses  are  not

supporting  the  case  of  the  prosecution  case  and  hence  the

accused persons deserves acquittal.

23.Having gone through the evidence available on record, it is seen

that the prosecution has failed to adduce sufficient evidence to

find the accused persons guilty under the alleged section of law.

As it is found from the evidence of the informant PW1 Jagadish

Chauhan  that  he  could  not  say  the  names  of  the  customers

against  whom  the  sim  cards  were  prepared.  PW2  Mastufa  Ali

deems to be a seizure witness  in  this  case,  who has  deposed

during his evidence that he only saw the sim cards and mobile

phones in the police station and he has no knowledge about the

occurrence.  PW3 Md.  Abdul  Malek  also  did  not  know anything

about the incident. PW4 Jogesh Dek ais also a seizure witness in

this  case  who  has  deposed  in  his  evidence  that  he  has  no

knowledge from whom the sim cards  were  seized.  PW5 Durga

Kingkar Sarmah do not depose anything material to the incident.

The most vital  lacuna is the evidence of PW6 Dilip Mili,  the IO
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herein this case. He was the Investigation Office in this case has

and while  deposing  his  evidence  he  has  deposed that  he  had

seized 21 nons. Of fake Gaonburah certificates from the house of

Jeherul  Islam.  Thus,  it  is  seen  that  the  Gaonburah  certificates

were not found in the possession of the present accused persons.

He has also deposed in his evidence that he had not known from

whose possession the informant had seized the sim cards. He has

also  no  knowledge  against  whose  name  the  sim  cards  were

prepared.  Thus, it was found from the evidence of PW6, the IO

herein  this  case  that  21  nos.  of  Gaonburah  certificates   were

seized by the IO during investigation, but the Gaonburah was not

listed as prosecution witness in this case. It bis also found from

the evidence of the informan and the evidence of the PW6 IO that

the case was based on the basis of GD entry, but no copy of GD

entry  was  submitted  to  prove  the  alleged  facts.  The  seizure

witnesses also have not supported the case of the prosecution at

hand. Hence I hold that prosecution has totally failed to prove its

case. 

O R D E R

Under the facts and circumstances of the instant case it is found

that  prosecution  has  not  been  able  to  prove  the  case  u/S

120(B)/468/420 IPC  against  the  accused persons  namely  Ashik

Ekbal and Imran Ali beyond reasonable doubt and hence accused

persons are  acquitted from the charge u/S  120(B)/468/420 IPC

and set at liberty forthwith. The bail bond of the accused persons

are extended for a further period of 6 months from today as per

provisions of Section 437-A Cr.P.C as amended up to date.

The judgment is given under the hand and seal of this Court on

this 25  th   day of June, 2018.

       (N. Lahkar)
                      Addl. Chief Judicial Magistrate.

 Udalguri, Assam.     
 

Dictated and corrected by me:

         (N. Lahkar)                     
Addl. Chief Judicial Magistrate.                 
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APPENDIX

A. Prosecution witnesses : PW 1 ASI Jagadish Chauhan (informant),

PW 2 Md. Mastufa Ali

PW 3 Md. Abdul Malek

PW 4 SI Jogesh Deka

PW 5 SI Durga K. Sarma

PW 6 SI Dilip Mili and 

PW 7 SI Dipu Borah

B. Defence witness :         Nil.

C. Documents exhibited: Ext. 1 – FIR
Ext. 2 –seizure list
Ext. 3 – seizure list
Ext. 4 – seizure list
Ext. 5 – charge sheet

   Addl. Chief Judicial Magistrate
  Udalguri, Assam. 

Typed and transcribed by me:

(Rupam Das/Stenographer)


